BEFORE THE
OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF CALIFORNIA

In the Matter of:

GARDEN GROVE UNIFIED SCHOOL OAH CASE NO. 2010120784
DISTRICT,

V.

GUARDIAN ON BEHALF OF STUDENT.

DECISION

Deborah Myers-Cregar, Administrative Law Judge (ALJ), Office of Administrative
Hearings (OAH), heard this matter on June 20, 21, and 22, 2011, and on August 8, 15, and
29, 2011, in Garden Grove, California.

S. Daniel Harbottle, Attorney at Law, represented the Garden Grove Unified School
District (District). Gary Lewis, Assistant Superintendent for the District, attended five days
of hearing, and Dr. Michael Keller attended on August 8, 2011 in his place.

Tania Whiteleather, Attorney at Law, represented Student. Student’s guardian
(Guardian) attended all six days of hearing.

Digtrict filed its request for due process hearing (complaint) on December 22, 2010.
On January 10, 2011, OAH continued the due process hearing for good cause.

On August 29, 2011, at the close of the hearing, the parties were granted permission
to file written closing arguments by September 19, 2011. Written closing arguments were
timely received, the matter was submitted, and the record was closed.

ISSUE

Whether District provided Student with afree and appropriate public education
(FAPE) in his June 3, and June 21, 2010 Individualized Education Program (1EP).



FACTUAL FINDINGS

1. Student is 17 years old and has lived within the jurisdictional boundaries of the
District at al relevant times. He qualifies for special education services under the category
of Autistic-Like Characteristics, with a secondary eligibility of Other Health Impairment.

2. In June 2007, Guardian withdrew Student from the District’s program and
unilateraly placed Student in Pliha Speech and Learning Center (PSLC). PSLC is certified
as anon-public agency to provide diagnostic and therapeutic speech and language services.
Student receives speech and language services and specialized instructional services at the
frequency of four 55-minute sessions per day, five daysaweek. PSLC isnot certified asa
non-public school and does not offer Student a state-standard curriculum.

3. In April 2010, District prepared for Student’ s annual May 2010 |EP team
meeting by contacting Guardian and inviting three PSLC providersto attend. District
reimbursed the PSL C providers for attending the | EP team meeting. District asked Guardian
for authorization to speak with Barbara Pliha, the Director of PSLC, to discuss Student’s
level of progress and the results of Student’ s academic and speech and language assessments
she conducted in advance of the IEP. Guardian did not consent because she wanted all
discussions to be audio-recorded at the IEP. The District did not ask Guardian to sign any
other assessment plans for Student’s annual IEP. On May 6, 2010, Student’s attorney
telephonically appeared at a preliminary |EP in which the parties discussed mutually
agreeable dates in order to include the new assessments conducted by Pliha. District
provided Guardian with a copy of the Parent’ s Rights and Procedural Safeguards. On June 1,
2010, PSLC faxed its assessment reports to the District, two days before the |EP meeting.

4. The |EP team meetings were held on June 3, 2010 and on June 21, 2010. The
| EP meeting notes, audio-recordings, and credible witness testimony provided great detail
into the |EP procedures and substantive discussions.

5. All the necessary |EP team members were present at the June 3, 2010 IEP
team meeting: District program supervisor Brian Ball; program supervisor Rick Cochrane;
District nurse Lily Perry; Bolsa Grande High School (BGHS) assistant principal Renee
Perez; BGHS genera education teacher Rebecca Y oung; District adaptive physical education
teacher Kiersten Hodson; Guardian; Barbara Pliha; PSL C speech and language pathol ogist
Joyce Kurtz; PSLC academic instructor John Bell; BGHS school counselor Daniel Mgjia;
BGHS special education resource specialist Baldwin Pedraza; District intensive behavioral
intervention (1BI) program specialist Sara Morgan; District speech pathologist Greg
Roberson; District’ s occupational therapist Ann Fleck; Student’ s special education attorney
Jack Anthony; and District’s counsel Courtney Brady.

6. The four |EP team members from the comprehensive high school, BGHS,
were qualified to provide and design an educational program specially designed to meet
Student’ s unique needs. Specifically, they were knowledgeabl e about the general education
curriculum at its comprehensive high school and resources available to Student. The District



team members were familiar with the typical classroom at BGHS, which instructed 30 to 50
studentsin each class. The District team members had knowledge about implementing goals
in this comprehensive high school setting, the special day class setting, the resource setting,
and the one-to-one setting. Several members were qualified to interpret the instructional
implications of Student’ s assessment results, including the occupational therapist, school
counselor, and speech and language therapist.

7. The |EP team discussed Student’ s special and unique needs. The three IEP
team members from PSL C had specialized expertise and knowledge about Student, as his
direct providers for speech and language therapy and academic instruction. PSLC provided
the team with Student’ s present levels of performance. The District accepted all of PSLC's
assessments and used them for devel oping Student’ s baselines and present levels of
performance. The BGHS special education teacher had developed draft goals, based on
Pliha s academic assessments. The goals were developed so they could be implemented in
any classroom. All of Student’s goals were modified with Pliha’ s input and approval at the
| EP team meetings.

8. The |EP team discussed Student’ s current academic levels and baselines.
Pliha, Student’ s speech and language pathol ogist and expert witness, conducted Student’s
speech and language and academic assessments. Sheis the director of Pliha Speech and
Learning Center, and the former director of the Reading and L anguage Center, where
Student also attended. Plihawas adirect provider for Student for several years and knew
him well. Pliha supervised Student’s program in which he received four 55-minute sessions
of one-to-one academic instruction per day, including three sessions per week of individual
speech and language therapy.

0. Plihawas a qualified academic and speech and language assessor. In
preparation for her assessments, Pliha reviewed Student’ s extensive assessments and
evaluations from 2004 to 2009. Pliha s assessments were conducted in away that used a
variety of assessment tools and strategies to gather relevant functional, developmental, and
academic information, and included information provided by the Guardian. Plihadid not use
any single measure or assessment as the sole criterion for determining whether Student had a
disability. Pliha used technically sound instruments that assessed the rel ative contribution of
cognitive and behavioral factors, in addition to physical or developmental factors. The
assessments she used were selected and administered so as not to be discriminatory on a
racial or cultural basis. They were provided in alanguage and form most likely to yield
accurate information on what the child knows and can do academically, developmentally,
and functionally. The assessments were used for purposes for which the assessments are
valid and reliable, were administered by atrained and knowledgeable speech pathol ogist, and
were administered in accordance with any instructions provided by the producer of such
assessments. Pliha determined which tests were required based on information known at the
time. No single measure, such as a single intelligence quotient, was used to determine
eligibility or services.



10.  ThelEP team discussed Pliha' s speech and language assessment. Pliha
conducted the Peabody Picture Vocabulary Test 4A (PPVT-4A), the Expressive Vocabulary
Test, Second Edition, Form A (EVT-2A), the Test of Auditory Processing Skills- Third
Edition (TAPS-3) and the Clinical Evaluation of Language Fundamentals-4 (CELF-4).
Student’ s scores on the PPV T-4A demonstrated his receptive vocabulary fell within the
average range. Student’s scores on the EVT-2A demonstrated his expressive vocabulary fell
within the average range, and his ability to name nouns, verbs and synonyms was arelative
personal strength. His scores on the TAPS-3 demonstrated he performed in the average
range overall, very near the mean, on various aspects of auditory processing, such as
perception, recognition, sequencing, and retention at the sound, word, phrase and sentence
levels. Student had the most difficulty with repeating sentences heard and explaining or
interpreting another’ s actions, performing in the below average range on the Cohesion Index.
Student performed in the average range on the Phonological Index subtest, successfully
discriminating between similar words, manipulating sounds within words, and retaining
information. Student’s scores on the CELF-4 fell in the average range on expressive and
receptive word classes, word definitions, sentence assembly, and familiar sequences. His
scores fell within the below average range on recalling sentences, formulating sentences,
understanding spoken paragraphs, and number repetition. Student’s CEL F-4 composite
scores demonstrated he has mildly impaired general core language skills, moderately
impaired receptive language skills, low average expressive language skills, low average
language content skills, low average language memory skills, below average working
memory skills, and inadequate pragmatic communication skills. Pliha s written reports
documented that Student needed speech and language therapy services, based upon her
interpretation of Student’ stesting. Pliha’ s reports described her observation of Student’s
behavior relevant to his academic and socia functioning and included educationally relevant
health, development and medical findings. She recommended he receive three 55-minute
sessions per week of speech and language therapy to improve auditory comprehension,
reasoning and social communication skills.

11.  ThelEP team discussed Pliha s academic assessment. Pliha conducted the
Test of Written Language 4 (TOWL-4), the Wide Range Achievement Test: Fourth Edition
(WRAT-4), the Woodcock Johnson 111 NU Tests of Achievement (WJIIINU) and the Gray
Oral Reading Tests: Fourth Edition (GORT-4). On the TOWL-4, Student scored in the
average range on the contrived writing composite, the spontaneous writing composite, and
the overall writing composite. On the WRAT-4, Student scored in the average range on the
word reading subtest, the reading composite, and math computation. He scored in the below
average range on the sentence comprehension subtest. On the spelling test, he scored in the
high average range. On the GORT-4, Student scored in the below average rangein his
reading rate, overall fluency, comprehension, and accuracy. While Student read eighth grade
instructional reading material comfortably, he was receiving sixth grade material for
instruction in vocabulary development and for higher level reading comprehension skills.
On the WJ I1INU, Student scored in the high average range for calculation and math fluency
(with ascore in the 98th percentile), and in the average range for applied problems. He
scored in the high average range for broad math composite and math cal cul ation composite
(with ascore in the 95th percentile). Pliharecommended Student receive individualized



academic instruction in an environment that met his unigque health and academic needs,
referencing his anxiety and ADHD. Pliha s written report documented that Student needed
special education and related services, based on the results of her testing. Her report
described her observation of Student’s behavior relevant to his academic and social
functioning and included educationally relevant health, development and medical findings.

12. Theteam discussed Student’s current social levels and baselines. The |EP
team discussed Student’ s ability to learn in a small group setting. Student had not been
provided with any small group instruction since he was unilaterally placed. However,
Student was able to concentrate, participate, and learn in group instruction during basketball,
soccer, and baseball practice.

13.  ThelEP team discussed Student’s preferred setting, one-to-one individual
instruction. Student’ s academic instructor, John Bell, had worked with Student on a one-to-
one basisfor three years. Bell and Plihareported they believed Student needed one-to-one
instruction because his attention and focus required re-direction. PSLC staff was concerned
that small group instruction would not provide Student with the detailed attention that their
method of instruction provided. The District expressed concerns that Student was becoming
too prompt dependent on an individual instructor. Plihareplied that if Student’s attention
were lost, he would lose the goal of hislessons, a higher level thinking process.

14.  ThelEP team discussed Student’s level of anxiety, behavior, and intervention
strategies used during his academic instruction. Pliha noted that sometimes Student would
seem anxious and tap or bounce his leg up and down. Guardian reported he had been
diagnosed with post traumatic stress disorder. Guardian described Student’s level of anxiety
as ‘minor,” and reported Student had gone through therapy and he was learning how to calm
himself down with deep breaths. Student’s occupational therapy provider agreed Student
made tremendous progress over several years. Student was becoming more aware of his
anxiety, and she had provided him with breathing techniques and sensory activitiesto help
him decreaseit. Student’s attorney at the |EP meeting believed his anxiety wasworsein a
District placement. The District suggested an accommaodation of three verbal promptsto
help him back on-task, to help him with higher level thinking skills. The occupational
therapist believed Student was self-regulating his feelings with adult prompts. He did not
require a‘sensory diet’ to keep him on-task.

15.  Didtrict’sIBI specialist and Pliha discussed Student’ s behavior. The IEP team
agreed he had no inappropriate behavioral issues. Pliha noticed that Student seemed more
anxious during academic testing, when Student had to meet high level expectations or was
exposed to a new concept which he couldn’t understand. The IBI specialist discussed the
strategies Student currently uses, such as deep breaths to calm himself down. Student rarely
lost histemper. Student’sinstructor did not have to use behavioral prompts very often with
Student, and there had not been any sessions in which Student’ s frustration level affected a
lesson. BGHS' s assistant principal mentioned some additional intervention strategies she
had used with some of her special education students. Guardian discussed the importance of



Student talking about his feelings to calm down. No one requested a psychol ogical
assessment to measure his anxiety level.

16. ThelEP team discussed Student’s health status. Student’ s prescriptions
included Lamotrigine, Focalin, Lexapro, Trazodone and Intuniv for anxiety, sleep and
attention deficit disorder (ADD). Guardian did not raise any new medical concerns. No one
requested a further assessment.

17.  ThelEP team discussed Student’ s present levels of performance. In the area
of reading comprehension, Student’ s word decoding was at grade level, his comprehension
was at the sixth to seventh grade level, and hisinferential comprehension was at athird to
fourth grade level. In the area of written communication, writing and recalling factual
information was a strength for Student. Student’ s instructor used pre-writing and outlining to
help Student structure the content of his essays and write meaningful paragraphs. He needed
help with verb tense consistency. Pliha provided input into the goal for written
communication, vocabulary and discussed a possible reading comprehension goal, although
that goal was mistakenly not entered into the IEP notes. In the area of math, Student was
strong in calculation, and math fluency, but weaker and not consistent in word problems.
Student required prompts for multiple set problems to help him initiate his thoughts. Pliha
provided input into the goals, suggesting his goal be competency in seventh grade math.
Student was also learning geography, social studies, and typing, which were not required
COUrses.

18.  Theteam discussed Student’ s social opportunities, which were limited to
community-based sports activities after school. In reference to Student’ s speech and
language levels and socia language levels, Pliha led the discussion of her speech and
language report. Student had strong vocabulary skills and was comfortable with preferred
topics. Novel conversations were more difficult. Student showed a great deal of empathy
toward others. Although Student received instruction in aroom with no peers, he did have
an opportunity to interact with peers at PSLC other than during his five-minute breaks
between instructional sessions and during other unstructured times. When Pliha provided
speech and language therapy to him, she focused on vocabulary building, problem solving,
cause and effect, and sequence. Pliha provided input into his speech and language goals,
such as providing stories with unexpected external behavior, and identifying thoughts and
feeling in a short, age-appropriate passage. She discussed how his higher level thinking was
affected by his autism and ADD, and that he needed multi-modal input. Pliha advised of
Student’ s ability to take turns, maintain eye contact, use voice volume control, body
language, initiate topics, switch topics, and think of topics. Student’ s receptive vocabulary
was at asixth grade level. Student’s ability to memorize vocabulary was at grade level, but
he found it challenging to use the word appropriately and to deal with different meanings of
the same word. With Pliha sinput, the team drafted four goals in the areas of pragmatics.

19. The parties agreed to additional observations and testing for Student, and
agreed to reconvene on June 21, 2010. Guardian agreed to alow the District speech
pathologist to observe a session with Student. Pliha agreed to conduct the vocabulary subtest



of the Woodcock Johnson in time for the next meeting to supplement their discussion of
Student’ s vocabulary goals. At the end of the |EP meeting, the notes were typed up and
mailed to Guardian and her attorney.

20.  OnJune 21, 2010, the |EP team reconvened. In general, the same necessary
and knowledgeable | EP team members were present, including Student’ s Guardian and
attorney. District was represented at the |EP meeting by a different attorney, Daniel
Harbottle. The only exception was District’s nurse, who did not attend.

21.  TheJune 21, 2010 |EP meeting began with continued discussion of Student’s
levels of anxiety, socialization baselines, and his preferred instructional setting. Plihaand
Guardian described his anxiety level as ‘variable’, and explained that Student typically
bounced hisleg or raised the volume of hisvoice. Once, Student put his head down when he
was exposed to an unfamiliar person (the District’ s speech and |anguage pathologist who was
observing a session), which Pliha believed to be an anomaly. The |EP team agreed Student
had no behavioral problems.

22.  ThelEP team discussed Student’s anxiety and ADHD. Theteam discussed a
letter prepared by Student’ s psychiatrist, Dr. Ihab Soliman. Dr. Soliman examined Student
for medication management every 10 weeks for 30-minute sessions. Student was under his
care for autism disorder, with associated symptoms of short attention span similar to
attention deficit hyperactivity disorder (ADHD) and features of anxiety. Student was taking
Focalin for ADHD, and Lexapro for obsessiona anxiety. Dr. Soliman described Student’s
‘severe attentional symptoms’ and ‘ severe anxiety’ as ‘profoundly impairing his ability to
learn,” and recommended a continuation of Student’s ‘ideal educational setting’, or Student
would quickly decompensate in aless structured supportive setting. Dr. Soliman had not
observed Student at Pliha’s agency or in any other educational setting. Dr. Soliman did not
testify at the hearing regarding his examination and treatment of Student, so his opinions
were not subject to cross-examination.

23.  Student’s occupational therapist continued the discussion of Student’s anxiety
and self regulation issues. She is teaching him deep-breathing techniques, and he no longer
needs to use objects like a squeeze ball. When he becomes anxious at her office, Student
performs sit-ups to relax, or picks up one of her bolsters. She aso talks to Student about his
anxiety, and he cams down. Theteam did not write an anxiety goal. Plihadid not
recommend any goals and objectives for Student’s anxiety and attention issues at the IEP
meeting. Pliha never thought about writing such agoal for Student because she provided
him with a setting that maximized his attention and minimized his anxiety.

24.  ThelEP team discussed Student’ s occupational therapy needs. They agreed he
did not have an area of unigque need with respect to his gross motor skills and physical
education. Student had been participating in a community-based soccer and basketball
league for two years, and did well athletically, aswell as socialy with typical peers.



25.  ThelEP team discussed Student’ s fine motor skills and sensory processing
needs. District’s qualified non-public agency occupational therapist, Ann Fleck (Fleck),
presented the results of her June 2, 2010 progress report and her proposed goals. Fleck had
provided occupational therapy for Student since March 2004, for 45 minutes each week.
Student had sensory processing and fine motor skills deficits. Fleck was working on
Student’ s sensory activities, including body and facial awareness, and personal space. She
also discussed his sensory processing needs, including vocal volume control and handwriting
pressure. Bell explained Student was learning to type, and he needed to adjust his hand
placement on the keyboard. Pliha s agency was also teaching Student how to apply lighter
pressure on the pencil, and how to apply heavier pressure with an eraser to remove the pencil
marks. Fleck was using a special graph paper with small uniform boxes for Student to learn
sizing and spacing of hisletters. He needed promptsto slow down his rapid and messy
handwriting. Fleck’s goa wasto useregular paper. Fleck did not recommend a sensory diet
because Student was doing fine without one. If Student’ s learning environment were to
change from his one-on-one instruction, Fleck would want to use a sensory diet if necessary.
The team devel oped two occupational therapy goals, with input from Student’ s providers.

26.  ThelEP team discussed Student’ sindividual transition plan (ITP). BGHS's
special education teacher discussed the results of Student’s transition assessment. According
to the “ Career Game Explorer” assessment results, Student enjoyed intellectual challenges.
Guardian explained Student wanted to attend college. Guardian’s goal for Student wasto
increase his educational knowledge. The District discussed how he could earn credits toward
a high school diploma, which gave him the most opportunities. Student’s specia education
attorney was concerned that if they selected a diplomatrack curriculum, Student would not
receive services from age 18 to 22. BGHS's special education teacher explained that would
depend on him passing the exit exam and on his placement, such as a moderate-severe
program or a mild-moderate program of a high school placement setting. 1f Student passed
the program, he could still attend an adult transition program from 18 to 22. Guardian
expressed that Student was starting to catch up academically, and she wanted him to continue
to progress. Plihadeclined to comment on her preference of Student being placed on the
diplomatrack or the certificate track, because she had never thought about it before.

Student’ s attorney wanted to consult with Guardian before they made a decision about their
preference. BGHS s special education teacher did not know the Student well enough to
make arecommendation. District’s counsel explained the need to address Student’ s training,
education, employment, and independent living goals. He thought it appropriate to
recommend enrollment in ajunior college or vocational school, as a diplomatrack would
entail certain academic goals and accommodations. Ultimately, the team proposed a diploma
track curriculum, but Guardian did not consent, and opted for a certificate track program.
Ultimately, Student’s I TP goals were developed and included Student enrolling in a post-
secondary training program at a junior college or avocational school; being employed in an
entry level job in his area of interest; and independently transporting himself to and from
school and work.

27.  ThelEP team discussed Student’ s independent living skills, and Guardian
reported Student did not go anywhere by himself. BGHS assistant principal, Renee Perez



commented that going into the high school world was a big step, and recommended training
Student to take a bus route by himself, as a step toward developing his independence. BGHS
assistant principal Perez thought the difficult transition from elementary to middle school,
and middle school to high school, was a big shift; transitioning Student to a school setting
was a part of transitioning him into the community and real life situations.

28.  ThelEP team discussed Student’ s vocabulary needs. Pliha presented the
addendum speech and language eval uation, sent to District on June 18, 2010. Pliha provided
Student’ s baseline for the content area of vocabulary. She helped develop realistic cognitive
problem-solving goals, and she thought they were achievable. Plihathought that if Student
had more opportunity, Student would initiate conversations with peers by himself. Guardian
described Student as talkative as he would introduce himself to people if he felt comfortable.
Plihaand Guardian proposed a goal for topic initiation and for staying on topic with a peer.
The team discussed a goal for eye contact and voice volume control.

29. Plihaand her agency collaborated on all nine of Student’ s goalsin the areas of
math, written communication, vocabulary, communication-pragmatics, academic problem
solving, and fine-motor/keyboarding. She agreed they were appropriate and achievable goals
with her input. The team completed the baselines and goals for Student’ s unique needs
which would allow him to progressin the general curriculum.

30. Didglrict’s counsel discussed how the team met, discussed everything said at the
two |EPs, and developed what they believed was a reasonable and appropriate placement
option. District’s counsel and Student’s special education attorney discussed Student’s
placement. Student’s special education attorney and Guardian were concerned that Student
would not be educated with one-to-one instruction. District expressed concern that Student
had not been in a school placement for three years, and that the PSLC one-to-one instruction
was too restrictive of asetting. District’s counsel discussed how the team was required to
consider a continuum of placement options, from a comprehensive high school to a home
program. The team considered those options during the two | EP meetings and during breaks.

31.  Next, District’s program supervisor discussed the different placement options
the team considered. The District first considered, as along term goal, eventually placing
Student into a comprehensive high school campus environment. The discussions over the
past two |EP meetings convinced the District members of the |EP team that a
‘comprehensive high school’ was not appropriate at thistime. Asaresult, the District
considered and offered an ‘interim placement’ to help Student transition: the Buena Park
Speech and L anguage Development Center (SLDC), anon-public school. The District
considered that SLDC would provide all the related services and transition services
recommended in the |EP: one 30-minute individual and two 30-minute group speech and
language sessions per week; one 45-minute occupational therapy session per week, with up
to four 30-minute consultation sessions per year; one 30-minute individual counseling
session per week to help with anxiety; physical education (without adaptive modifications);
transportation; and extended school year services. Prior to implementation, Student was
offered atour of the program with the Guardian. All serviceswould be reviewed at a 30-day



transition |EP. Student could begin asearly as July 9, 2010, at SLDC’ s extended school year
session.

32.  Didtrict described SLDC to the team. SLDC was a state certified non-public
school. Academic instruction at SLDC followed state standards. SLDC provided instruction
in asmall group setting, with a maximum class size of 12, and aratio of one adult for every
three students. Credentialed speech and language pathol ogists were trained to provide
servicesin various settings. To address Student’ s anxiety and transition issues, District
offered one hour of counseling per week. SLDC had a clinical psychologist on staff who
could collaborate with Student’ s socia skills group instructor and help with Student’s
transition to SLDC. District offered Student a mild to moderate autism class on a diploma
track program. There would be more opportunity for socialization with his peers at this
placement, although there would be no “typica non-disabled peers’ at SLDC. District
considered SLDC to be alesser restrictive setting than Student’s one-to-one private
instruction at PSLC.

33.  During placement discussions, Student’s attorney inquired about one-to-one
instruction for Student. The District speech and language pathologist did not believe Student
was unable to work in a group setting, and believed it would actually reduce alot of pressure
placed on him by the one-to-one format. District referred to Guardian’s description of
Student functioning appropriately in several small group settings, without behavioral
problems. District wanted to move Student into aless restrictive setting, based on how
Student was comporting himself now, based on the goals the | EP team wrote, and based on
his new social goals which now included being with peers. The |EP team concluded he
needed a less restrictive environment appropriate for his age and level of functioning.

34.  Guardian expressed her opinion that Student could only learn in a one-to-one
setting, and could not learn in a group setting. Guardian and District discussed the mild-
moderate special day class that was offered. Student would be evaluated to determine if he
could meet California standard curriculum with modifications and accommodations. The
District would use the 30-day transition | EP to make adjustments to his goals, objectives and
services. Guardian had visited the mild-moderate program before.

35.  Although Guardian felt that Student could only learn in a one-to-one-setting,
Guardian raised a concern about the team’ s failure to consider Student in a general education
placement. In her opinion, District had not seen Student’ s progressin three years. However,
District’s counsel explained the team’ s experience led them to believe that any other setting
was not appropriate. District’s counsel explained that although all the |EP team members
agreed that a comprehensive high school would not be an appropriate placement for Student
right now, the District still had to consider it. Guardian disagreed that a comprehensive high
school would not be appropriate for him.

36. ThelEP noteswere typed up and provided to the parties shortly after the

meeting. District agreed to attach Student’ s assessments and letters. Student’s I1EP
contained a general statement that the annual goals enabled Student to be involved/progress
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in the general curriculum. The IEP team offered a placement which would allow Student to
be with disabled peersinitially, as atransition toward being with non-disabled peers. The

| EP offered a 30-day transition |EP to assess Student’ s progress in a lesser restrictive setting
with disabled peers.

37.  The parties continued their dialog after the |IEP meetings. Student’ s special
education attorney requested changes to the |EP notes on June 11, July 23, and July 26, 2010.
Student’ s special education attorney requested corrections and changes such as Guardian’s
refusal to alow the exchange of information between Pliha and the team until the |EP, the
corrected year that Guardian requested assessments, the status of a non-public agency not
being a non-public school, a correction of Student’s preferred learning style requiring a one-
to-one setting, naming the publisher of Pliha s assessment materials, correcting Dr.
Soliman’s name, correcting a keyboarding present level, correcting the I TP discussions about
diplomatrack and certificate of completion, correcting a statement to reflect that Guardian
never consented to any goals, and noting the Guardian’s concerns. Student’ s special
education attorney also expressed disagreement regarding the annual 1EP, and the offer of
placement and services. Student’s specia education attorney objected to the proposed goals
stating they would enable Student to be involved/progressin general curriculum when no
general education component was offered. Student’s special education attorney objected to
the ‘lack of discussion’ regarding Student’ s placement, and called it a‘ pre-determined |EP.’
The letters explained Guardian’ s reasons for rejecting the teams offer.

38.  OnJune 15, 2010, District responded by agreeing to attach Student’s special
education attorney’s letters to the IEP, and on September 15, 2010, District wrote an 11-page
response to more fully address those concerns. On October 22, 2010, District provided
Guardian with an updated | EP which attached the documents Student requested. District aso
updated some of the |EP meeting notes, made in all capital letters, to reflect some of
Student’ s special education attorney’ s requested changes. These requested changes included
a statement made by Pliha with reference to her report, Student’s corrected birthdate,

Student’ s social and emotional development and his limited peer exposure, and a statement
that although Pliha approved the proposed goals, that Guardian did not consent to the goals.
Guardian never consented to the |EP, other than the occupational therapy services.

LEGAL CONCLUSIONS

1. Asthe petitioning party, the District has the burden of proving the essential
elements of its claim. (Schaffer v. Weast (2005) 546 U.S. 49, 56-57 [163 L.Ed.2d 387].)

2. District contends that it provided Student a FAPE for the 2010-2011 school
year by offering Student an appropriate placement with appropriate desi gnated instructional
services at the June 3, and June 21, 2010 IEPs and ITP. Specificaly, it contends that it
provided Student a FAPE by offering Student a non-public school, SLDC, with the following
services. two 30-minute group sessions and one 30-minute individual sessions per week of
speech and language services; one 45-minute session per week of occupational therapy and
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four 30-minute sessions per year of consultation; 30 minutes per week of counseling
services; trangportation; and extended school year services (ESY). District seeksto
implement the |EP without parental consent.

3. Student contends that District did not provide Student a FAPE because it
committed numerous procedural violations at the |1EP, including: (1) failing to write goalsin
the areas of social skills, speech and language, math, reading comprehension, vocabulary,
and anxiety; (2) denying meaningful participation in the | EP because there was no discussion
of Student’s placement; (3) predetermining an offer of SLDC; (4) changing the | EP without
parental involvement; (5) failing to address all Student’ s unique needs in the area of anxiety;
(6) failing to assess Student for anxiety; (7) failing to include an anxiety goal in his |EP; and
(8) failing to discuss and offer the least restrictive environment (L RE), a comprehensive high
school, instead of SLDC.

4, InaDigtrict filed case, the District has the burden of proof to establish by a
preponderance of evidence that it complied with the Individuals with Disabilities Education
Act (IDEA) and companion state law. Firgt, the District must prove that it has complied with
the procedures set forth in special education law. (Board of Education of the Hendrick
Hudson Central School District v. Rowley (1982) 458 U.S. 176, 200-201, 203-204, 206-207
[102 S.Ct. 3034, 73 L.ED.2d 690] (hereafter Rowley).) Second, the District must prove that
the 1EP developed through such procedures addressed the student’ s unique needs and was
reasonably calculated to enable the student to receive some educational benefit in the least
restrictive environment. (Id. a p. 201; Park v. Anaheim Union High School District (9th Cir.
2006) 464 F.3d 1025, 1031; J.L.v. Mercer Iand School District (9th Cir. 2009) 575 F.3d
1025, at 1034, (hereafter Mercer 1sland).)

5. Under the IDEA and state law, children with disabilities have theright to a
FAPE. (20 U.S.C. § 1400(a); 34 C.F.R. 8 300.101 (2006); Ed. Code, § 56000.) A FAPE
means special education and related services that are available to the special needs pupil at
no charge to the parents, that meet state educational standards, and that conform to the
child'slIEP. (20 U.S.C. § 1401(a)(9); 34 C.F.R. § 300.17 (2006); Cal. Code Regs.,, tit. 5, 8
3001, subd. (p).) “Specia education” isinstruction specially designed to meet the unique
needs of achild with adisability. (20 U.S.C. § 1401(a)(29); 34 C.F.R. § 300.39 (2006); Ed.
Code, § 56031, subd. (a).) “Related services’ are developmental, corrective and support
servicesthat are required to assist a special needs pupil to benefit from special education.
(20 U.S.C. § 1401(8)(26); 34 C.F.R. 8 300.34(a) (2006); Ed. Code, & 56363, subd. (a) [In
California, related services are called designated instruction and services|.) Specially
designed instruction also includes accommodations that address a child’ s unique needs and
that ensure access to the general curriculum. (34 C.F.R. 8§ 300.39(b)(3) (2006).)

6. In Rowley, the United States Supreme Court addressed the level of instruction
and services that must be provided to a pupil with a disability to satisfy the requirements of
the IDEA. The Court determined that a student’s | EP must be reasonably calculated to
provide the student with some educational benefit, but that the IDEA does not require school
districts to provide the student with the best education available or to provide instruction or
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services that maximize a student’s abilities. (Id. at pp. 198-200.) The Court stated that
school districts are required to provide a*“basic floor of opportunity” that consists of access
to specialized instructional and related services that are individually designed to provide
educational benefit to the student. ( 1d. at p. 201; Mercer Island School District , supra at
1034,1037-1038 & fn. 10.)

7. In resolving the question of whether a school district has offered a FAPE, the
focus is on the adequacy of the school district’s proposed program. (See Gregory K. v.
Longview School District (9th Cir. 1987) 811 F.2d 1307, 1314.) (hereafter Gregory K.) A
school district is not required to place a student in a program preferred by a parent, even if
that program will result in greater educational benefit to the student. (Ibid.) Nor must an
| EP conform to a parent’ s wishes in order to be sufficient or appropriate. (Shaw v. Dist. of
Columbia (D.D.C. 2002) 238 F.Supp.2d 127, 139.) For aschool district’s offer of specia
education servicesto a disabled pupil to constitute a FAPE under the IDEA, a school
district’ s offer of educational services and placement must be designed to meet the student’s
unigue needs and be reasonably calculated to provide some educational benefit in the least
restrictive environment®. (Ibid.)

8. To determine whether a pupil was denied a FAPE, an |EP must be examined
in light of the information available to the |EP team at the time it was developed. (Adamsv.
Sate of Oregon (9th Cir. 1999) 195 F.3d 1141, 1149; Roland M. v. Concord Sch. Comm. (1st
Cir. 1990) 910 F.2d 983, 992 (Roland).) “An IEP isasnapshot, not aretrospective.” (Id. At
p.1149, citing Fuhrman v. East Hanover Bd. of Education (3rd Cir. 1993) 93 F.2d 1031,
1041.) The offer of FAPE must be objectively reasonable at the time it was devel oped, not
in hindsight. (Ibid.)

0. School districts must have available a continuum of program options to meet
the needs of individuals with exceptional needs for special education and related services as
required by the IDEA and related federal regulations. (Ed. Code, 8 56360.) The continuum
of program options includes, but is not limited to: regular education programs; resource
specialist programs; designated instruction and services, including, e.g., speech and
language, adapted physical education and occupational therapy; special classes such as
special day classes; nonpublic schools; and instruction in the home, hospitals or other
ingtitutions. (Ed. Code, § 56361.) Thereisno requirement that the |EP team discuss all
continuums of placement options at the meeting.

10.  Indetermining the educationa placement of a pupil with a disability a school
district must ensure, among other things, that placement is determined annually, is based on
the child’s IEP and is as close as possible to the child’s home; unless the | EP specifies
otherwise, the child attends the school that he or she would attend if non-disabled. In
selecting the LRE, consideration is given to any potential harmful effect on the child or the
quality of servicesthat he or she needs. A child with adisability isnot removed from

! The standard also requires that a school district’s program comport with the |EP.
Thisfactor isnot at issuein this case.
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education in age-appropriate regular classrooms solely because of needed modificationsin
the general education curriculum. (34 C.F.R. 8 300.116 (2006); see also Ed. Code, §
56341(b).)

11.  Theleast restrictive environment means that school districts must educate
special needs pupils with non-disabled peers “to the maximum extent appropriate;” and that
special classes or special schooling occur only when the nature and severity of the pupil’s
disabilities cannot be accommodated in the regular education environment with the use of
supplementary aides and services. (20 U.S.C. 8 1412(a)(5)(A); seeaso 34 C.F.R. 300.114
(2006); Ed. Code, 8§ 56342, subd. (d).) A placement must foster maximum interaction
between disabled pupils and their nondisabled peers “in a manner that is appropriate to the
needs of both.” (Ed. Code, § 56031.)

12.  The Ninth Circuit balances four factors in determining whether special
education pupils could be educated in a general education environment: (1) the educational
benefits of full inclusion in the regular education environment, (2) the non-academic benefits
of full inclusion, (3) the effect the pupil has on the teacher and other pupilsin regular
education, and the (4) costs of mainstreaming the student. (Sacramento City Unified School
Digtrict v. Rachel H. (9th Cir. 1994) 14 F.3d. 1398, 1401-1402 (hereafter Rachel H.)
[adopting factorsidentified in Daniel RR. v. Sate Board of Ed. (5th Cir. 1989) 874 F.2d
1036, 1048-1050 (hereafter Daniel RR)]; see also Clyde K. v. Puyallup School Dist. No. 3
(9th Cir. 1994) 35 F.3d 1396, 1401-1402.) If it isdetermined that a child cannot be educated
in the general education environment, then the LRE analysis requires determination of
whether the child has been mainstreamed to the maximum extent that is appropriate in light
of the continuum of program options. (Daniel RR, supra, 874 F.2d at p. 1050.)

13. A procedura violation in the development of the Student’s IEP resultsin a
denial of FAPE only if it impedes the child’ sright to a FAPE, significantly impedes the
parents’ opportunity to participate in the decision-making process regarding the provision of
a FAPE to the parents child, or causes a deprivation of educational benefits. (20 U.S.C. §
1415(f)(3)(E)(ii); Ed. Code, § 56505, subd. (f)(2); see, W.G. v. Board of Trustees of Target
Range School Dist. No. 23 (9th Cir. 1992) 960 F.2d 1479, 1484 (Target Range).)

14.  Tocomply with the procedural requirements of the IDEA and state law in the
development of the pupil’s |EP, school districts must include parents in the development of
the IEP. (20 U.S.C. § 1414 (d)(1)(B)(i); 34 C.F.R. 8 300.322 (2006); Ed. Code, 88 56341,
subd. (b)(1), 56342.5; Winkelman v. Parma City School Dist. (2007) 550 U.S. 516, 524-525
[127 S.Ct. 1994, 2000-2001; 167 L.Ed. 2d 904]; [parents must be part of any group that
makes placement decisions].) Parents must be given advance notification of the meeting,
including the purpose, time, location and who will be in attendance, early enough to ensure
an opportunity to attend. (34 C.F.R. 8 300.322 (2006); Ed. Code, § 56341.5.) Parents must
be provided procedural safeguards. (Ed. Code, § 56500.1.) School district IEP teams are
required to include Student’ s representative or parent; aregular education teacher if a pupil
is, or may be, participating in regular education; a special education teacher; a representative
of the school district who is qualified to provide or supervise specially designed instruction,
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is knowledgeabl e about the general education curriculum and is knowledgeabl e about the

available resources; a person who can interpret the instructional implication of assessment
results; and other individuals, including the person with specia needs, where appropriate.

(34 C.F.R. 88 300.321(8)(5),(6) (2006); Ed. Code, § 56341, subd. (b).)

15.  The school district has a duty to conduct a meaningful |EP meeting with
parents. (Target Range, supra, 960 F.3d. at p. 1485; Fuhrmann supra, 993 F.2d at p. 1036.)
A parent has meaningfully participated in the development of an IEP when sheisinformed
of her child’s problems, attends the | EP meeting, expresses her disagreement regarding the
|EP team’s conclusions, and requestsrevisionsin the IEP. (N.L. v. Knox County Schools.
(6th Cir. 2003) 315 F.3d 688, 693; Fuhrmann, supra, 993 F.2d at p. 1036.) School districts
cannot predetermine a pupil’s placement prior to the | EP team meeting and without parental
involvement in developing the IEP. (Target Range, supra, 960 F.2d at p. 1481, 1484; Deal
v. Hamilton County Bd. of Educ. (6th Cir. 2004) 392 F.3d 840, 857-859 (hereafter Deal); Bd.
of Educ. of Township High School Dist. No. 211 v. Lindsey Ross (7th Cir. 2007) 486 F.3d
267, 274-275.) A school district may arrive at an |EP team meeting with a pre-written offer,
but may not take a“take it or leaveit” position. (J.G. v. Douglas County School Dist., (9th
Cir. 2008) 552 F.3d 786, 801, fn. 10, citing Ms. Sv. Vashon Island School Dist.(9 th Cir.
2003) 337 F.3d 1115, 1131.) School district staff may meet beforehand to prepare goals and
objectives and can provide awritten offer before parents have agreed to it. (Doyle .
Arlington County Sch. Bd. (E.D. Va. 1992) 806 F.Supp.1253, 1262.) School districts do not
predetermine an |EP ssmply by meeting to discuss a child’s programming in advance of an
|EP meeting. (Mercer Idland, supra, 575 F.3d at p.1038 citing 34 C.F.R. 8 300.501(b)(3)
(2006), an |EP meeting “does not include preparatory activities that public agency personnel
engage in to develop a proposal or response to a parent proposal that will be discussed a later
meeting”.)

16. AnlEPisan educational package that must target al of a pupil’sunique
educational needs, whether academic or non-academic. (Lenn v. Portland School Committee
(1st Cir. 1993) 998 F.2d 1083, 1089.) The term “unique educational needs’ isto be broadly
construed and includes the student’ s academic, social, emotional, communicative, physical,
and vocational needs. (Seattle Sch. Dist. No. 1 v. B.S, (9th Cir. 1996) 82 F.3d 1493, 1500
[citing J.R. Rep. No. 410, 1983 U.S.C.C.A.N. 2088, 2106].) The IEP isthe “centerpiece of
the [IDEA’s| education delivery system for disabled children” and consists of a detailed
written statement that must be developed, reviewed, and revised for each child with a
disability. (Honig v. Doe (1988) 484 U.S. 305, 311 [108 S.Ct. 592, 98 L.Ed.2d 686]; 20
U.S.C. 88 1401 (14), 1414 (d)(1)(A); Ed. Code, 88 56032, 56345.)

17.  Indeveloping the IEP, the |EP team shall consider the strengths of the child,
the concerns of the parents for enhancing the education of their child, the results of theinitial
evaluation or most recent evaluation of the child, and the academic, functional and
developmental needs of the child. (20 U.S.C. 8§ 1414(d)(3)(A).) The IEP must include a
statement of the present performance of the pupil, a statement of measurable annual goals
designed to meet the pupil’s needs that result from the disability, a description of the manner
in which progress of the pupil towards meeting the annual goals will be measured, the
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specific services to be provided, the extent to which the student can participate in regular
educational programs, the projected initiation date and anticipated duration, and the
procedures for determining whether the instructional objectives are achieved. (20 U.S.C. §
1414 (d)(1)(A)(i),(ii); 34 C.F.R. 8 300.320(a)(2),(3) (2006); Ed. Code, § 56345, subds.
(@(2), (3).) ThelEP aso must include a statement of the program modifications or supports
for school personnel that will be provided to the pupil to alow the pupil to advance
appropriately toward attaining the annual goals; be involved and make progressin the
general education curriculum and to participate in extracurricular activities and other
nonacademic activities;, and be educated and participate in activities with other children with
disabilities and nondisabled children. (34 C.F.R. 8 300.320(a)(4)(i), (ii), (iii) (2006); Ed.
Code, § 56345, subds. (a)(4)(A), (B).) Only the information set forth in 20 United States
Code section 1414(d)(1)(A)(i) must be included in the |EP and the required information need
only be set forth once. (20 U.S.C. § 1414(d)(1)(A)(ii); 34 C.F.R. § 300.320(d) (2006); Ed.
Code, § 56345, subds. (h) & (i).)

18.  AnIEP must include a post-secondary transition plan during the school year in
which the child turns 16 years old. (Ed. Code, 8 56043, subd. (g)(1).) “Transition services’
means “a coordinated set of activities for an individual with exceptional needs’ that: 1) “Is
designed within an results-oriented process, that is focused on improving the academic and
functional achievement of the individual with exceptional needsto facilitate the movement of
the pupil from school to post-school activities, including postsecondary education, vocational
education, integrated employment, including supported employment, continuing and adult
education, adult services, independent living, or community participation”; 2) “Is based upon
the individual needs of the pupil, taking into account the strengths, preferences, and interests
of the pupil”; and 3) “Includes instruction, related services, community experiences, the
development of employment and other post-school adult living objectives, and, if
appropriate, acquisition of daily living skills and provision of afunctional vocational
evaluation.” (20 U.S.C. 8§ 1401(34) (2006); Ed. Code, § 56345.1, subd. (a).)

19.  If assessments are conducted prior to an |EP meeting, the assessments must be
conducted “by persons competent to perform the assessment, as determined by the local
educational agency.” (Ed. Code, 8 56322.) An assessor must aso be knowledgeable of the
student’ s suspected disability. (Ed. Code, 8 56320, subd. (g).) An assessment must be
administered by trained and knowledgeable personnel in accordance with any instructions
provided by the producer of the assessments. (Ed. Code, 8§ 56320, subd. (b)(3); 20 U.S.C. §
1414(b)(3)(A)(iv), (v).) Only aschool psychologist may administer tests of intellectual or
emotional functioning. (Ed. Code, 8 56320, subd. (b)(3).) No single measure, such asa
single general intelligence quotient, shall be used to determine eligibility or educationa
programming. (Ed. Code, 8 56320, subds. (c), (e); 20 U.S.C. § 1414(b)(2)(B).) Assessments
must be selected and administered to best ensure that the test results accurately reflect the
pupil's aptitude, achievement level, or any other factors the test purports to measure and not
the pupil's impaired sensory, manual, or speaking skills unless those skills are the factors the
test purportsto measure. (Ed. Code, 8 56320, subd. (d); 34 C.F.R. § 300.304(c)(3)(2006).)
The assessor must use “technically sound instruments that may assessthe relative
contribution of cognitive and behavioral factors, in addition to physical or developmental
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factors." (20 U.S.C. 8§ 1414(b)(3)(C).) The assessor must prepare awritten report that
includes: 1) whether the student may need special education and related services, 2) the basis
for making that determination; 3) the relevant behavior noted during observation of the
student in an appropriate setting; 4) the relationship of that behavior to the student’s
academic and social functioning; 5) the educationally relevant health, development and
medical findings, if any; 6) if appropriate, a determination of the effects of environmental,
cultural, or economic disadvantage; and 7) the need for specialized services, materials, and
equipment. (Ed. Code, 8 56327.) The report must be provided to the parent at the |IEP team
meeting required after the assessment. (Ed. Code, § 56329, subd. (a8)(3); 20 U.S.C. §
1414(b)(4)(B).)

20.  If the parent or guardian of achild who is an individual with exceptional needs
refuses all servicesin the |EP after having consented to those servicesin the past, the local
educational agency shall file arequest for adue process hearing. (Ed. Code, § 56346, subds.

(d) & (f).)
Analysis

21.  Here, the evidence showed that Student was properly assessed prior to the
June 3, and June 21, 2010 IEPs. District met its burden of showing that it obtained
information necessary to understand Student’ s unique needs, present levels of performance
and related developmental needs, and whether modifications or additions in the child's
education program were needed. In past years, Guardian clearly made an informed decision
to forego certain standardized assessments on the grounds that Student’ s service providers
could be relied upon to determine Student’ s performance level and unique needs. Guardian
a so refused authorization for District to speak with her preferred provider prior to the |EP.
Nonetheless, Student’ s independent and preferred provider’ s assessments included speech
and language and academics. District conducted an occupational therapy progress report and
atransition planning assessment. The assessments conducted by PSL C included
administration of standardized tests, rating scales, records review, interviews, teacher input
and observations of Student. The assessments addressed Student’ s social, emotional,
communicative, physical, academic and vocational needs. The |IEP team considered
Student’ s strengths, Guardian’s concerns, and Pliha s concerns, based on her recent testing
and observations.

22.  Theassessorswere very quaified. The assessmentswere not racialy,
culturally, or sexually discriminatory, and were administered in Student’ s native language,
and were selected to produce results that accurately reflected Student’s current levels of
function and achievement and other factors the tests were intended to measure. All the
reports described the assessor’ s conclusions and recommendations for the |EP team to
consider regarding Student’ s unique needs.

23.  Student argues that his anxiety was not properly assessed at the June |EP.

However, the evidence showed that Student’s level of anxiety was discussed and addressed
asaunique need. Student’s Guardian and occupational therapist at PSLC described his

17



anxiety as mild and variable. When Student became distracted, he required prompts. When
he became anxious, he bounced or tapped hisleg. The evidence established that Student’s
medication and his deep-breathing techniques were sufficient interventions. His anxiety did
not affect him academically, as he made educational progress according to Pliha s academic
testing assessments. District addressed this area of need by offering 30 minutes per week of
school-based counseling. In all areas, given the wealth of data available regarding Student,
his current service providers expertise and extensive experience working directly with him,
other standardized assessments were not necessary. Given the level of experience and close
working relationship between Student and his service providers, there is no evidence that any
further psychological assessment would have added any information that the service
providers did not obtain from their own observations regarding Student’ s academic anxiety.

24.  Aspart of its satisfaction of the procedural requirements of the IDEA and state
law, District met its burden of proving that it conducted a procedurally proper |EP with
Guardian. Guardian was given advance notice of the meetings. The | EP was scheduled to
alow her preferred providers and assessorsto attend. Guardian was given a copy of her
procedural safeguards. All the necessary and knowledgeable members were present at the
two June 2010 |EP meetings: Student’s Guardian; Student’ s special education attorney;
Student’ s preferred direct providers from PSLC, two speech pathol ogists, one assessor and
one instructor; four District employees from BGHS, aregular education teacher, a specia
education teacher, a school counselor, and the assistant principal; in addition to two District
program supervisors, a District speech pathologist, a District behaviorist, aDistrict nurse, a
District adaptive physical education instructor, and an independent occupational therapist.
The individuals who conducted his assessments were knowledgeable about assessment
procedures. The three PSLC providers had knowledge and special expertise regarding
Student. The District’s school counselor and speech-language pathologist were also
gualified assessors.

25.  ThelEP document was also procedurally proper. The |IEP contained a
statement of Student’s present levels of performance, measurable annual goals designed to
meet his needs, the manner his progress would be measured, the specific servicesto be
provided, and a genera statement that the goals would enable Student to participate in
general educational programs, the projected initiation date and anticipated duration. While
the |EP notes did not contain a statement that Student would spend time in general education
yet, the evidence established that the offer of the less restrictive placement was intended as a
transition to enable him to do so in the future.

26.  District met its burden of establishing it held a meaningful 1EP with
participation from Guardian and Student’ s special education attorney. They were informed
of Student’s problems; they attended two |EP meetings; their preferred provider’s
assessments provided present levels and devel oped goals; they expressed disagreement
regarding the |EP team’ s conclusions; and they requested revisionsto that 1EP.

27.  Student contends that District predetermined its offer of placement. However,
that allegation is not supported by the evidence. District’s |EP team included four members
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from BGHS, who repeatedly inquired about Student’s learning style and exposure to small
groups and typical peers, and made their determination after two days of discussing Student’s
unique needs. Guardian and PSLC reported Student learned best when he received one-to-
oneinstruction. Student had had no small group instruction or typical peer exposure since
2007.

28.  Didtrict did not predetermine its offer of services on the basis that the BGHS's
special education teacher had created draft goals. These preparatory activities and
discussions of Student’s program were for the purpose of conducting afull discussion with
Guardian at the |EP team meeting. Significantly, the draft goals and objectives devel oped
prior to the |EP team meeting were not tied to a specific placement, but could be
implemented in aternative placements. District did not predetermine its offer of placement
and services because it repeatedly asked Plihafor her input, and revised the goalsin
accordance with what she believed to be appropriate. The |EP team adopted Student’s
assessors' and providers' present levels of performance and goals.

29.  Also demonstrating that District did not predetermine its | EP offer, was
evidence showing that Guardian was an active participant in the | EP team meeting, whose
concerns and objections were noted at the IEP. BGHS specia education teacher took notes
of Guardian’s concerns and input, and typed up the |EP document at the end of each meeting.
Even after June 2010, District and Guardian continued to correspond about Guardian's
concerns. District revised notes and attached the correspondence to a more complete version
of the IEP in an October 2010 letter. Contrary to Student’ s contention, the District did not
ater the |EP notes without parental participation when, initsfinal draft four months later, it
included updated notes requested by Student’s special education attorney, and included
additional correspondence between the parties which reflected Student’ s concerns and the
District’ s response to those concerns.

30.  Unlikethe type of predetermination shown in Target Range and Deal, District
did not predetermine its | EP offer because Guardian’s specia education attorney and
preferred providers actively participated in the IEP process. Student’s | EP team included all
essential participants, and the |EP team discussion was comprehensive. The |EP team
members were knowledgeabl e about Student’ s previous triennial 1EP, his unique needs, his
present level of performance and hisgoals. Student’s preferred provider helped develop nine
goals. In Target Range, the school district presented afully prepared and unalterable IEP to
parents, excluded essential members of the |EP team from the deliberations, failed to discuss
alternative options and failed to respond to parental concerns. Unlike the school districtsin
Target Range and Deal, Guardian and Student’s current providers were acritical part of the
development of the IEP. District |EP team members did not make a“take it or leave it”
offer, but over the course of two |EP meetings, considered Guardian’sinput, and that of
Student’ s preferred provider, to revise Student’ s goals. The team incorporated their concerns
and suggestionsin the development of Student’s goals and objectives, before it made its
offer. The record established that District spent a considerable amount of time listening to,
discussing and addressing Guardian’s concerns. The evidence overwhelmingly established

19



that Guardian and Student’s special education attorney participated actively in the IEP and
I'TP process.

31.  Student’sfurther contention that District’s offer was predetermined because
the full continuum of placement options was not discussed directly with Guardian and
Student’ s special education attorney at the |EP meeting, is aso meritless. The District’s
placement discussions, including the transition to general education, did not have to take
place during the audio-recorded portion of the |EP meeting, aslong as the District considered
Student’ s input during those discussions. It was reasonable for the District membersto
discuss Student’ s placement options amongst themselves before and during the | EP process.
It was reasonable for District to discuss whether aless restrictive offer was appropriate
during the | EP meeting and during breaks, based upon Student’s current * more restrictive
placement,” a non-public agency that was not a school. The overwhelming weight of the
evidence showed that the team relied heavily on Student’ s representatives, instructors and
assessors to develop his 1EP, his goals, his services, and his placement options, and the team
did consider everything from the most restrictive placement of individualized instruction to
the least restrictive placement of general education.

32.  Didtrict met its obligation to have available a continuum of program options.
As part of the IEP/ITP, District discussed Student’ s current educational program and
progress with his preferred provider over two days. The District |EP team members
discussed their conclusions that Student should, based on his strengths, be on a diploma track
program and should earn high school credits. District offered a non-public school placement
as atransition toward a general comprehensive high school. District did havein place a
continuum of program options from general education to home schooling. District was not
required to discuss every placement option at each |EP to demonstrate its compliance with its
statutory duty to supply a continuum of placement options. Although the IEP notes and
audio-recordings do not contain a specific two-way exchange of ideas between Guardian and
District concerning Student’ s immediate placement in a general comprehensive high school
at the IEP/ITP, the District did explain its current offer of a non-public school had a small
group setting to serve as atransition to a general education high school setting. District
explained its concern that Student had been educated in a one-to-one setting for the past three
years, and offered counseling services to assist Student with anxiety and transition issuesinto
the less restrictive setting.

33.  Student contends that there was no discussion of a continuum of placement
options regarding ageneral comprehensive high school setting. However, the |EP notes,
audio-recordings, and credible witness testimony evidence established that the District’s |IEP
team consisted of four members from that comprehensive high school placement. Those
members discussed Student’ sinstructional needs with his current providers. Based on those
discussions at the |EP, they determined the comprehensive high school wastoo large of a
setting for Student’ s immediate placement. They determined that it was more appropriate to
allow Student to transition to a small group setting, SLDC, before transitioning him to the
comprehensive high school. These discussions were comprehensive, and included Student’s
special education attorney. The overwhelming weight of the evidence demonstrated that

20



Guardian was aware of District’s placement options, but was convinced that Student’s
current unilateral placement was the only appropriate placement for Student.

34.  Didtrict met its burden of showing that its offer of placement and related
services were appropriate to meet Student’ s unigue needs and were reasonably calculated to
provide some educational benefit. The |EP team was aware of Student’ s long-standing
chalenges. The IEP contained an appropriate offer of placement, goals, provision for
specialized academic instruction, speech and language services, physical education,
occupational therapy services, and counseling services, all designed to provide academic
benefit. District’s offer of two half-hour sessions of group and one half-hour of individual
speech and language therapy was appropriate because it was designed to provide Student
with academic benefit, even though it was less than Pliha’ s recommended three hours per
week. To help transition Student into alarger and lesser restrictive educational setting,
District would provide a non-public school, in asmall setting in order to accommodate
Student’ s needs within the school environment. Student’ s experts believed that his
communication skills could still progress, and that he required work on his socialization
skills. District’s placement offer provided an environment that will expose Student to more
communication and socia opportunities. While Student would not have available a one-to-
one instructional setting throughout his school day, the IEP provided for a smaller setting and
counseling to assist him throughout his school day. Thereisno evidence that Student was
not capable of adjusting to afull school day and new routine during the transition period.

35.  Didtrict met its burden of demonstrating that the placement offer wasin the
least restrictive environment. Under a Rachel H. analysis, there are four factors to be
considered to determine whether general education is appropriate. In evaluating the
educational benefit to Student if he were fully included in general education, the evidence
demonstrated he was making academic gains, but he was often distracted and anxiousin a
one-to-one setting. Thus, it was more likely that the placement in ageneral comprehensive
high school with aclass size of 50 was too large for hislearning style. I1n evaluating the non-
academic benefits, Student could gain socialization opportunitiesin a general education
setting. Student functions well in community-based sports activities. In evaluating the effect
Student would have on the general education teacher, Student would likely not have a
negative behavioral effect on the teacher and other pupils, but he may require more adult
attention and prompting than a general education teacher with 49 other students could
provide. Finally, the cost of mainstreaming the Student was not a factor, as District was
willing to fund a non-public school. Inal, it isthe large size of the classroom, with aratio of
one teacher to 50 students that would be the most problematic for Student’ s transition,
particularly because Student had been taught individually for three years. The District
considered how best to minimize any harmful effect of transitioning away from individual
instruction when it offered a small group setting in amild to moderate autism class, with a
class size of 12 and ateacher ratio of one teacher for three students. This approximates
Student’ s preferred educational setting (i.e. one-to-one instruction) more than the large class
size of acomprehensive high school placement.
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36. ThelDEA requiresthat Student’s placement maximize interaction between
disabled pupils and their nondisabled peers to the extent practicable. The IEP team
appropriately considered Student’ s unique needs in its placement offer. The SLDC program
offered Student an opportunity to work in asmaller school environment, to be exposed to
peers, and when appropriate, to transition to general education. Guardian’s preference for
keeping Student in the most restrictive environment, one-to-one adult instruction in a non-
public speech and language agency, is contrary to the goals of the IDEA and is not supported
by the record. Student’s current program unduly restricts his progress behaviorally and
socialy and limits his opportunities to develop his communication skills. Student’s expert
explained that his communication skills could progress and that he needed social contact.

37.  ThelEP targeted Student’s unique needs. The |EP included nine goals, and
the evidence demonstrated that all the goals were based on assessments. The goals were
appropriate, given that Student’ s preferred providers had input into all the goals and
determined them to be appropriate and achievable in any setting. Guardian provided
extensive input into the goals. The IEP included a statement of the program modifications to
be provided to Student, in the form of small group instruction. Student’s goals and
objectives, placement offer, and transition plan were written with extensive knowledge of
Student’ s needs known by the team members at the time.

38.  Student contends that District did not write goalsin the areas of social skills,
speech and language, math, reading comprehension, vocabulary and anxiety. These
alegations are not supported by the evidence. Pliha and Ball were consulted about the goals
in those areas. The |EP notes demonstrate these areas were discussed and devel oped.
Student’ s anxiety was also addressed as a unique area of need by District when it offered 30
minutes aweek of school-based counseling to help him with anxiety during histransition to a
lessrestrictive placement. Student’s social skills were discussed, and the |EP team offered a
placement which would allow him to be with disabled peersinitially, as atransition toward
being with non-disabled peers. Student’s math goals were discussed, as evidenced by the
| EP notes and credible witness testimony of Ball, Plihaand Bell. Student’s math, speech and
language, reading comprehension, and vocabulary goals were developed with extensive input
from Plihaand her assessments. The District’s mistake in not adding the reading
comprehension goal into the | EP after the team discussed it, does not deny Student a FAPE
because overall, the |EP offered Student a placement that would address his unique needs in
thisarea

39. ThelEPincluded atransition plan, which included an assessment completed
by Student. The ITP goalswere developed and included Student enrolling in a post-
secondary training program at a junior college or avocationa school; being employed in an
entry level job in his area of interest; and independently transporting himself to and from
school and work. The ITP recommended a diploma track curriculum and was based on
Student’ sindividual needs, taking into account his strengths, preferences and interests.
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40. District appropriately filed arequest for Due Process on December 22, 2010,
after Guardian declined to consent to the June 2010 IEP. Having found that District’ s June
2010 |EP offer congtituted a FAPE, District may implement the June 3, and June 21, 2010
| EP without Guardian consent. (Factual Findings 1-38; Lega Conclusions 1-40)

ORDER

1. Digtrict offered Student a FAPE in the |EP dated June 3, and 21, 2010.

2. District may implement the June 3, and June 2, 2010 | EP without Guardian
consent.

PREVAILING PARTY

Pursuant to Education Code section 56507, subdivision (d), the hearing decision must
indicate the extent to which each party has prevailed on each issue heard and decided. Here,
District was the prevailing party on the sole issue presented.

RIGHT TO APPEAL THIS DECISION
The partiesto this case have the right to appeal this Decision to a court of competent

jurisdiction. If an appeal is made, it must be made within ninety days of receipt of this
decision. (Ed. Code, 8§ 56505, subd. (k).)

DATED: October 7, 2011

/s
DEBORAH MY ERS-CREGAR
Administrative Law Judge
Office of Administrative Hearings
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